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The  above  suit  has  been  brought  to  this  Court  by  Appellant, 
who  asks  a  reversal  of  the  decision  of  Judge  Can  by.  Presiding  at 
the  September  Term,  A.  I).,  1888,  of  the  Circuit  Court  of  Monroe 

conn  tv. 

H 

The  Bill  of  Injunction  was  presented  to  Judge  Wall,  April 
30,  1888,  and  a  temporary  injunction  granted.  On  or  about  July 


3,  1888,  a  motion  was  made  before  Judge  Snyder,  in  vacation, 
and  the  writ  of  injunction  was  by  him  dissolved. 

This  cause  was  tried  before  Judge  Can  by  and  the  following 
Judgment  was,  by  the  said  Judge,  rendered: 

That  the  Injunction  be  sustained  against  J.  F.  Wixford,  restrain¬ 
ing  him  from  collecting  from  the  Treasurer  of  said  district  anv 
monies  for  his  services  for  teaching  five  davs,  before  he  had  corn- 
pleted  his  examination  by  the  Board  of  Education  of  said  school 
district,  and  dismissing  the  Bill  of  Injunction  as  to  the  rest  of  the 
relief  prayed  by  said  bill. 

I  will  now  give  a  short  history  of  the  case. 

School  district  No.  3,  T.  2.  S.,  R.  10  West,  as  now  formed, 
was  formerly  a  part  of  the  district  embracing  the  City  of  Water¬ 
loo,  Monroe  county,  Illinois,  and  the  schools  were  operated  under 

*  \  % 

a  special  charter,  which  was  abandoned  by  a  vote  of  the  People 
April,  1887,  and  organized  under  section  80  of  the  present  School 
Law,  applicable  to  towns  and  cities  of  2000  inhabitants  and  up¬ 
wards,  not  governed  by  any  special  act  in  relation  to  free  schools 
now  in  force.  In  April,  1888,  there  was  held  an  election  for  a 
President  and  Board  of  Education,  and  on  April  21st,  1888,  there 
was  a  full  Board  elected.  That  at  the  time  of  the  election  of  said 
board  they  found  in  said  district  the  Public  Schools,  some  seven, 
in  full  and  successful  operation  under  the  management  of  the  <  Id 
board. 

It  seems  the  old  board  had  only  employed  the  Teachers  from 
the  first  Monday  in  September,  1887,  to  April  1888,  or  until  the 
new  board  was  elected. 

The  new  board  found  themselves  thus  confronted  with  these 
facts  when  they  entered  upon  their  duties:  they  found  a  school 
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in  full  operation,  and  on  Monday  following  said  election  the  said 
board  ordered  the  school  to  go  on,  and  selected  a  committee  to 
examine  the  teachers  under  the  law,  as  they  understood  it.  The 
committee  proceeded,  the  same  afternoon,  after  the  schools  had  ad¬ 
journed,  to  make  the  examination,  but  for  some  cause  the  exami- 
nation  was  not  concluded  until  about  Saturday  morning  of  that  week. 

Under  the  old  charter  of  the  Waterloo  Graded  Schools  the 
school  board  examined  and  employed  teachers,  and  the  teachers 
then  employed  were  examined  in  that  way. 

Most  of  the  teachers  were  old  teachers  and  had  taught  there 
for  years;  the  Principal,  .1.  F  Wixford,  had  only  taught  that  term 
but  he  had  been  examined  by  the  old  board. 

The  whole  scope  of  the  bill  is  to  restrain  the  treasurer  from 
paying,  and  the  board  from  issuing  orders  for  payment  of  teach¬ 
ers  who  do  not  hold  certificates  from  the  county  superintendent  of 
schools,  that  is  the  gist  of  the  action;  that  is  the  controversy  that 
is  to  be  decided  in  this  cause. 

The  complainant  claims  that  no  money  can  be  paid  to  teachers 
in  towns  and  cities  of  over  2000  inhabitants,  under  section  80  of 
the  present  School  Law,  that  have  organized  under  and  have  elected 
Boards  of  Education  unless  they  have  certificates  from  the  county 
superintendent  of  schools;  the  defendants  claim  that  teachers  em¬ 
ployed  bv  them  do  not  have  to  have  such  certificates;  that  the 
qualifying  of  teachers  is  one  of  the  powers  delegated  to  boards  of 
education  by  the  legislature. 

The  above  are  the  positions  assumed  by  both  parties,  plaintiff 
and  defendants,  the  defendants  claim  that  under  section  80  that 
power  is  delegated  to  the  Board  of  Education  in  express  terms 
too  plain  to  be  misunderstood. 
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The  first  part  of  section  80: 

“Incorporated  cities  and  villages,  except  such  as  now  have 
charge  and  control  of  free  schools  by  special  acts,  shall  *be  and 
remain  parts  of  the  school  townships  in  which  they  are  respectively 
situated  and  be  subject  to  the  general  provisions  of  the  School 
Law,  except  as  otherwise  provided  in  this  section.” 

[Except  as  otherwise  provided  in  this  section.] 

This  is  the  foundation  of  our  position  and  the  ground  upon 
which  we  stand:  it  is  in  this  section  that  the  power  is  delegated 
to  the  Board  of  Education  to  examine  and  employ  teachers: 

Such  board  shall  have  power,  and  it  shall  be  their  duty,  in 
addition  to  or  inclusive  of  the  powers  and  duties  of  school  directors: 


1st.  To  establish  and  support  free  schools,  not  less  than  six 
nor  more  than  ten  months  each  year. 


2nd.  To  repair  and  improve  school  houses,  and  furnish  them 
with  the  necessary  fixtures  furniture,  apparatus,  libraries  and  fuel. 


3d.  To  buy  or  lease  sites  for  school  houses  with  the  neces- 
sarv  grounds 

4th.  To  establish  schools  of  different  grades  and  make  regu¬ 
lations  for  admission  of  pupils  into  the  same. 

5th.  To  levy  a  tax,  annually,  upon  the  taxable  property  of 
the  district,  in  the  manner  provided  bv  section  44  of  this  act,  for 
the  purpose  of  supporting  and  maintaining  free  schools,  in  accord¬ 
ance  with  the  powers  herein  conferred;  provided,  that  it  shall  not 
be  lawful  for  such  Board  of  Education  to  purchase  or  locate  a 
school  house  site:  to  purchase  build,  or  move  a  school  house;  or 
levy  a  tax  to  extend  schools  beyond  a  period  of  ten  months  in 
each  year,  except  upon  petition  of  a  majority  of  the  voters  of  the 
district. 
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6th.  To  examine  and  employ  teachers  and  fix  the  amount  of 
their  salaries. 

7th.  To  employ,  should  they  deem  it  expedient,  a  competent 
and  discreet  person  or  persons  as  superintendent  or  superintend¬ 
ents  of  schools,  and  tix  and  pay  a  proper  salary  or  salaries  there¬ 
for;  and  such  superintendent  may  be  required  to  act  as  principal 
or  teacher  in  such  schools. 

8th.  To  lay  off  and  divide  the  district  into  sub-districts,  and 
from  time  to  time  to  alter  the  same,  create  new  ones  and  consol¬ 
idate  them. 

9th.  To  visit  the  public  schools  as  often  as  once  a  month;  to 
inquire  into  the  progress  of  scholars  and  the  government  of  the 
schools;  to  prescribe  the  method  and  course  of  discipline  and  in¬ 
struction  in  the  respective  schools,  and  to  see  that  they  are  main¬ 
tained  and  pursued  in  a  proper  manner. 

These  are  among  the  additional  powers  granted  to  Boards  of 
Education  bv  section  80. 

We  claim  that  section  80  is  a  full  and  complete  law  unto  it¬ 
self  for  towns  and  cities  of  over  2000.  In  cities  having  100,000 
inhabitants  the  powers  and  duties  of  Boards  of  Education  are  de¬ 
fined.  There  is,  perhaps,  but  one  section  that  even  refers  to  the 
General  School  Law,  and  that  is  section  No.  44,  refering  to  levy- 
ing  taxes. 

In  the  fifth  clause  of  section  80  it  evidentlv  shows  the  inten- 
tion  of  the  legislature  to  create  an  entirely  new  and  distinct  school 
organization,  to  be  governed  by  the  code  laid  down  in  itself. 

The  complainant  claims  that  no  public  money  can  be  legally 
paid  a  teacher  in  the  schools  operated  under  section  80,  unless  he 
holds  a  certificate  issued  by  the  county  superintendent;  we  claim 
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that  the  requirement  of  the  general  law  to  hold  such  certificate  is 
only  applicable  where  there  is  no  express  delegation  of  that  pow¬ 
er  to  other  organized  bodies,  as  in  this  case,  ami  in  cities  of 

o 

10(),(j()0  inhabitants. 

The  complainant  claims  that  section  50  of  the  present  school 
law  controls;  but  mark  the  language:  “No  teacher  shall  be  auth¬ 
orized  to  teach  a  common  school  unless,  among  other  qualifications, 
he  has  a  certificate  from  the  county  superintendent. 


In  section  52,  which  says  “No  teacher  shall  be  entitled  to 
any  portion  of  the  common  school  or  township  fund,  or  other 
public  fund,  or  be  employed  to  teach  any  school  under  control  of 
a  Board  of  Directors  of  any  school  district  in  this  state,"  it  will 
be  seen,  upon  investigation,  that  it  exclusively  relates  to  teachers 
employed  bv  Boards  of  Directors.  The  General  School  Law  has 
been  in  force  many  years,  while  the  school  organizations  for  cities 
and  villages  is  of  recent  date,  and  comes  from  our  changed  so¬ 
cial  relations  to  each  other,  and  advancement  in  education  and 
culture.  'I  he  General  School  Law  was  enacted  when  this  now 
great  central  state  was  one  of  the  border  states;  but  now  we  have 
become  the  fourth  state  in  the  union.  W  hen  we  compare  our  sit¬ 
uation  to-day  with  the  time  when  the  General  School  Law  was 

•  • 

enacted,  we  find  an  entirely  different  state  of  affairs.  1  can  recol¬ 
lect  when  the  officers  elected  for  the  purpose  of  examining  teach¬ 
ers,  under  the  school  law  then  in  force,  had  to  send  for  an  edu¬ 
cated  person  to  make  such  an  examination.  One  officer  was  elected 
as  an  examiner  of  teachers  who  could  neither  read  nor  write  the 
English  language.  In  later  years  the  entire  social  fabric  of  our 
state  has  changed  under  the  magic  hands  of  learning,  literature 
and  science,  and  our  cities  and  villages  have  been  filled  up  with 
educated  people.  As  a  general  thing  educated  people  concentrate 
in  large  towns  and  cities,  so  that  it  can  be  easily  understood  why 
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the  change  in  the  school  law  has  become  a  necessity.  Formerly  it 
was  hard  to  find  men  qualified  to  fill  the  offices  of  superintendent 
and  directors,  in  the  country  districts,  and  there  is  where  most  of 
the  superintendents  are  taken  from,  in  consequence  of  their  polit¬ 
ical  strength  in  one  party  or  the  other.  Such  men  frequently  se¬ 
lect  favorites  for  teachers  to  look  after  the  political  advancement 
of  their  respective  parties,  instead  of  advancing  the  educational 
interests  of  the  community.  I  have  seen  men  that  came  to  be 
examined,  for  the  purpose  of  getting  certificates,  so  drunk  when 
they  undertook  to  leave  town  that  they  had  to  be  piled  into  a 
wagon  like  a  hog,  but  with  a  certificate  of  qualification  to  teach  a 

common  school  in  their  pocket.  The  attorney  tor  the  complainant, 

.  .  .  ;  ; ) 

'dr.  Winkelmann,  told  me  but  a  few  days  ago  the  most  disgust¬ 
ing  details  of  one  of  the  public  teachers  at  East  Carondelet  I  ever 
heard;  he  had  a  certificate  of  qualifications  from  the  county  superin- 


The  legislature  in  its  wisdom  has,  in  my  judgment,  in  section 
80,  placed  that  power  in  the  hands  of  a  Board  of  Education,  for  it 
is  well  known  that  in  all  towns  and  cities  of  2C00  and  upwards 
there  are  a  large  number  of  men  well  educated  and  qualified  to 
examine  and  employ  teachers  suitable  to  educate  and  instruct  their 
children  in  whom  they  have  a  paramount  interest;  and  to  select 
teachers  for  each  grade  of  the  schools  over  which  they  preside, 
as  Boards  of  Education,  and  have  complete  control  of  the  teachers 
and  schools,  and  are  immediately  responsible  to  their  neighbors 
for  any  mistakes. 

The  schools  of  Waterloo  had  been  conducted  under  a  special 
charter  ever  since  1869,  over  18  years;  their  charter  gave  them 
the  right  and  power  to  examine  and  employ  teachers  and  they 
did  so,  and  no  teacher  was  ever  required  to  pass  an  examination 
before  a  county  superintendent.  If  it  did  not  require  one  then, 


8 


why  is  not  the  Board  of  Education  just  as  well  qualified  now, 
when  the  law  gives  them  the  power? 

We  think  sections  50  and  52  do  not  apply. 

Judge  Snyder,  in  his  decision  dismissing  the  writ  of  injunction, 
on  motion  of  defendants,  used  very  forcible  language.  He  says 
there  can  be  no  question  in  his  mind  about  section  80  being  a 
separate  law  unto  itself  and  not  dependant  on  sections  50  and  52. 
He  says  in  incorporated  cities  of  2000  and  upwards  the  law  is  as 
clear  as  the  English  language  can  make  it,  to  examine  and  employ 
teachers,  and  it  is  not  to  be  presumed  the  legislature  intended 
otherwise.  If  the  legislature  intended  to  leave  it  to  the  county 
superintendents  they  would  have,  undoubtedly,. left  the  sixth  clause 
of  powers  granted  in  section  80  out. 

When  we  come  to  examine  that  portion  of  section  80  we  find 
other  powers  granted  to  cities  of  100,000  inhabitants;  there  the 
Board  of  Education  not  only  examines  teachers  but  they  are  re¬ 
quired  to  give  them  certificates.  I  think  no  one  will  pretend  that 
a  teacher  in  those  cities  must  have  a  certificate  from  the  county 
superintendent. 

Some  of  the  above  language,  attributed  to  Judge  Snyder,  is 
very  forcible  and  coincides  with  my  views. 

Clause  six  says  “to  examine  and  employ  teachers,”  does  it 
mean  what  it  says?  No  man  it  seems  to  me  can  doubt  the  mean¬ 
ing  of  the  language  in  the  sense  in  which  it  is  used,  but  to  exam¬ 
ine  teachers  as  to  their  qualifications  to  teach  the  various  grades 
in  the  cities  where  they  are  employed,  and  their  fitness  to  fulfill 
the  duties  of  the  positions  in  which  they  are  seeking  emplovment. 

A  certificate  is  nothing  more  nor  less  than  a  paper  certifying 
that  the  holder  is  fitted  for  certain  positions.  There  can  be  no 
force  in  the  position  taken  by  the  complainant  that  it  would  be 
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beneficial  to  the  district,  because  the  Board  is  not  compelled  to 
employ  any  person  if  they  do  hold  a  certificate. 

The  point  made  by  the  complainant  that  the  language  used 
in  section  80,  means  a  re-examination  as  to  the  teachers’  qualifi¬ 
cations  to  teach  the  different  grades  necessary  to  meet  the  require¬ 
ments  of  schools  in  the  cities  where  a  board  has  been  elected  is 
nonsense. 

I  wish  to  call  the  attention  of  the  Court  to  the  peculiarity  of 
the  phraseology  used  by  the  legislature  in  framing  the  first  clause 
of  section  80;  it  says:  ‘'incorporated  cities  and  villages,  except  such 
as  now  have  charge  of  free  schools  by  special  acts,  shall  remain 
parts  of  the  school  township  in  which  they  are  situated,  and  be 
subject  to  the  General  School  Law,  except  as  otherwise  provided 
in  this  section.” 

Referring  especially  to  section  80,  the  legislature  evidently  in¬ 
tended  to  make  entirely  different  rules  and  regulations  for  cities 
and  incorporated  villages,  because  they  say,  in  express  words,  they 
are  to  examine  and  employ  teachers.  That  was  one  among  the 
exceptions;  the  only  other  power  reserved  is  in  relation  to  levying 
taxes: 

I  do  not  waat  the  Court  to  understand  that  I  take  the  posi¬ 
tion  that  only  those  teachers  that  are  employed  by  directors  of 
school  districts  must  have  certificates  from  the  county  superinten¬ 
dent;  but  I  claim  that  all  districts,  where  these  powers  have  not 
been  specially  delegated,  must  have  a  certificate;  but  in  this  case 
I  claim  the  power  has  been  specially  delegated  to  the  Board  ot 
Education  of  district  No.  3,  and  in  support  of  the  position  which 
I  assume  to  be  the  correct  one  will  refer  to  the  case  of  the  Board 
of  Educatoin  vs.  Arnold, 


112  Illinois  Reports,  page  11. 


10 


That  case  it  seems  to  me  is  conclusive  of  this  case.  Gales¬ 
burg  school  district  was  conducted  under  a  special  charter,  but  in 
their  charter  there  was  no  authority  given  to  examine  and  employ 
teachers.  The  Court  there  says:  “Section  80  of  the  General  Law 
provides  in  all  school  districts  having  a  population  of  not  less 
than  2000,  for  the  election  of  a  Board  of  Education,  and  to  such 
Board,  among  other  powers,  is  given  the  power  to  examine  and 
employ  teachers.”  But  the  Court  further  says:  “but  in  this  special 
act  we  are  considering  there  is  no  such  power  to  examine  and 
employ  teachers  given  to  the  Board.” 

The  position  I  assume  on  this  question  has  been  sustained. 
Judge  Wall  heard  the  case  on  the  application  for  a  writ  of  injunc¬ 
tion,  and  took  the  case  under  advisement  When  he  sent  up  the 
writ  he  wrote  to  the  attorneys  in  this  language:  “I  have  examined 
the  question  and  I  consider  it  a  close  one  but  I  am  inclined  to 
adopt  the  views  of  the  defendants;  if  the  complainants  are  willing 
to  take  the  risk  I  will  grant  a  temporary  injunction  so  that  they  can 
have  a  final  hearing.” 

When  Judge  Snyder  dissolved  the  injunction  in  vacation,  he 
was  very  positive  and  emphatic  in  his  decision,  and  he  had  exam¬ 
ined  the  case  carefully;  he  said:  the  legislature  could  not  have  used 
more  clear  and  forcible  language  than  they  did  in  section  80  with 
regard  to  the  examination  of  teachers;  and  the  decision  above  re¬ 
ferred  to  in  112  Ills  Reports,  page  11,  was  very  clear  and  con¬ 
clusive  as  to  the  interpretation  of  the  law. 

Judge  Canby  used  equally  strong  and  expressive  language  in 
his  decision. 

There  can  be  no  doubt  but  this  case  turns  upon  the  construc¬ 
tion  of  the  School  Law  as  to  whether  sections  50  and  52  controls, 
and  whether  the  subsequent  enactment  of  section  80  is  to  be  gov- 
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ernecl  by  sections  50  and  52,  that  no  public  money  can  be  paid  a 
teacher  in  the  public  schools  unless  they  hold  a  certificate  from  a 
county  superintendent. 

This  being  one  of  the  first  cases  that  has  arisen  since  the 
passage  of  section  80  of  the  School  Law,  and  county  superinten¬ 
dents  being  generally  adverse  to  yielding  any  power  that  has  been 
vested  in  them,  its  final  decision  will  be  looked  for  anxiously. 
The  legislative  bodies  in  this  state  have  already  decided  the  case 
and  put  their  decision  into  the  Statutes  in  the  form  of  section  80 

of  the  School  Law.  It  seems  to  me  that  the  intention  is  very 

•/ 

clearly  set  out  that  they  entirely  separated  the  law  governing  com¬ 
mon  schools  and  that  of  cities  and  incorporated  villages  of  2000 
inhabitants  by  enacting  a  new  and  complete  code  for  their  guid¬ 
ance.  The  language  used,  gives  in  mv  judgment,  no  room  for 
doubt.  When  you  examine  the  first  clause  of  section  80,  where  it 
says:  ‘‘Except  as  otherwise  provided  in  this  section,”  there  can  be 
no  question  but  that  everything  embraced  within  section  80  is  en¬ 
tirely  independent  of  the  operation  of  the  General  School  Law. 

It  is  claimed,  on  the  part  of  the  complainants,  that  a  teacher 

must  have  a  certificate  or  they  cannot  draw  the  money;  and  thev 

claim  that  that  section  only  means  an  additional  examination; 

but  thev  admit  that  in  cities  of  100,000  inhabitants  they  do  not 
•/  *. 

have  to  be  examined  by  the  county  superintendent. 

In  sections  50  and  52  there  are  only  two  exceptions  or  reser¬ 
vations  made;  a  Normal  school  diploma,  and  a  state  certificate  are 
the  only  exceptions  in  the  General  Law.  There  is  just  as  much 
absurdity  in  saying  that  the  legislative  bodies  intended  one  thing 
tor  cities  of  100,000  inhabitants  and  quite  another  thing  for  cities 
of  from  2000  up  to  99,000  inhabitants;  they  were  both  intended  to 
be  governed  by  section  80. 
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reasonable,  to  say  the  least  of  it. 

There  can  be  no  question  but  that  the  legislative  branch  of 
the  government  has  the  power  to  pass  laws  for  that  purpose,  and 
they  have  passed  a  law  saving  that  the  school  board  shall  have 
the  power  and  it  is  their  duty  to  examine  and  employ  teachers. 

A 1 1  e  vs  1.  N.  Hartford  M.  Co.,  2  M.  D.,  page  111. 

The  Court  there  says:  “Where  words  in  a  Statute  are  express 
and  clear  they  ought  to  be  understood  according  to  their  natural 
and  genuine  signification,  unless  bv  such  exposition  a  contradic¬ 
tion  or  inconsistency  would  arise  by  reason  of  some  subsequent 
clause,  and  it  should  thence  appear  that  the  intent  of  the  legisla¬ 
ture  was  different. 

Catl in  vs.  Hull,  21st  V.  V.,  page  152. 

The  Court  there  savs:  “In  construing  Statutes  the  rule  is  to 
ascertain  the  intent  of  the  Legislature,  which  is  to  be  gathered 
from  the  language  used,  taken  in  connection  with  the  subject  mat¬ 
ter,  and  having  reference  to  all  that  is  said  on  the  subject.” 

In  the  case  of 

Lyman  vs.  Walker,  35  Cal.,  634. 

It  is  a  universal  principal  of  construction  that  Courts  must 
find  the  intent  of  the  Legislature  in  the  Statute  itself.  Unless 
some  ground  can  be  found  in  the  Statute  for  restraining  or  enlarg¬ 
ing  the  meaning  of  its  general  words  they  must  receive  a  general 

construction,  and  the  Courts  cannot  arbitrarily  subtract  therefrom 

•/ 

or  add  thereto. 

It  seems  to  me  that  the  Supreme  Court  in  112  Ills.,  page  11, 
heretofore  referred  to,  takes  the  same  view  of  the  language  there 
used  when  it  says:  Section  80  of  the  General  School  Law’  provides 


13 


in  all  school  districts  haring  a  population  of  not  less  than  2000 
for  an  election  of  a  Board  of  Education,  and  to  such  Board,  among 
other  powers,  is  given  the  power  to  examine  and  employ  teachers. 
But  the  Court  says  in  the  act  we  are  considering  there  is  no 
such  power  to  examine  teachers  given  to  the  Board. 

If  the  Legislature  had  intended  to  leave  the  examination  of 
teachers  to  county  superintendents  they  would  have  left  out  the 
sixth  clause  of  said  act,  and  then  the  decision  in  112  Ills,  would 
have  settled  the  matter,  because  in  that  case  the  power  was  not 
given  in  the  charter  of  the  Galesburg  school  district. 

I  have  considered  this  subject  at  some  length  but  will  now 
close,  believing  that  the  case  ought  to  be  affirmed. 

E  P  SLATE, 

One  of  the  Counsel  for  Defendants. 
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